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OPINION AND ORDER CONDITIONALLY GRANTING
PETITION FOR WRIT OF HABEAS CORPUS

The petitioner, Clarence Scott, a state prisoner presently incarcerated at the Oaks Correctional
Facility in Eastlake, Michigan, filed this petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254
chdlenging his convictionfor first-degree murder and sentence of life imprisonment. The petitioner aleges,
among other things, that his congtitutiond right to confrontation under the Sixth Amendment was violated
when the prosecution introduced the incriminating statement of a co-defendant who later eected not to
tedtify. The Court agreesthat the petitioner’ scongtitutiond rightswereviolated, and findsthat the Michigan
courts rgjectionof thisdamwas contrary to clearly established federal law as determined by the Supreme
Court of the United States. The introduction of the statement was improper and likely had a substantia
and injurious effect upon the jury’ sverdict. Accordingly, the Court will conditionaly grant awrit of habeas
corpus, and direct the respondent to release the petitioner from custody unless the state retries him within

ninety days.



l.

IN1995, ajuryinthe Recorder’ s Court for the City of Detroit, Michiganfound the petitioner guilty
of first-degree premeditated murder, Mich. Comp. Laws 8 750.316(1)(a), (2) first-degreefelony murder,
Mich. Comp. Laws § 750.316(1)(b), and (3) possession of a firearm during the commisson of afeony
(“fdony firearm”), Mich. Comp. Laws § 750.227b. The petitioner was put to trid aong with a co-
defendant, 1saac Collier, who was also convicted of felony murder. According to the Michigan Court of
Appedls, the convictions arose from

the shooting death of Elwin Lilley on April 2, 1994 near Metro Airport in Romulug],

Michigan]. Defendants attempted to steal money from the victim while he was in his

parked car in the parking lot of a McDonald's restaurant.  Scott, who had a sawed-off

shotgun in the waistband of his pants, put the gun to the victim’'s head and demanded

money. After the victim started his car and attempted to drive away, Scott shot himin the

head. Both defendantsthentook someitemsfromthecar. Collier thenranto agassation

and stole a getaway car.

People v. Collier, Nos. 184478 & 184480, 1997 Mich. App. Lexis 1327, at *2 (Mich. Ct. App. May
30, 1997). The tria court sentenced the petitioner to two yearsin prison for the felony firearm conviction
and a consecutive term of life imprisonment for the murder convictions. The petitioner has completed his
sentence onthe feony firearm conviction, and that conviction is not the subject of the present petition. See
Clemonsv. Mendez, 121 F. Supp. 2d 1101, 1102-03 (E.D. Mich. 2000) (“After apetitioner’ ssentence
for aconviction has completely expired, the collateral consequences of that conviction are insufficient to
render him ‘in custody’ under 8 2254(a).”) (citing Maleng v. Cook, 490 U.S. 488, 492 (1989) (per
curiamy).

The Michigan Court of Appeals vacated the petitioner’s fdony murder conviction on double

jeopardy grounds, but affirmed his convictions for first-degree premeditated murder and felony firearm.

-2-



See Collier, 1997 Mich. App. Lexis 1327, a *7. The Michigan Supreme Court denied leave to apped
because it was * not persuaded that the questions presented should be reviewed.” People v. Scott, No.
110092 (Mich. June 29, 1998).

OnAugust 2, 1999, the petitioner filed this habeas corpus petition pursuant to 28 U.S.C. § 2254.
The petition aleges four grounds for relief:

l. THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
DENIED DEFENDANT-APPELLANT'S MOTIONS FOR
SEVERANCE AND/OR SEPARATE JURIES.

1. THE COURT ERRED WHEN IT DENIED DEFENDANT-
APPELLANT'SPRE-TRIAL MOTION TO SUPPRESSTHEFRUITS
OF AN ILLEGAL SEARCH.

1. DEFENDANT-APPELLANT'S RIGHT TO CONFRONTATION
WAS VIOLATED BY ALLOWING THE CO-DEFENDANT'S
STATEMENT TO BE READ TO THE JURY WHEN THE CO-
DEFENDANT SUBSEQUENTLY CHOSE NOT TO TESTIFY.

IV.  THETRIAL JUDGE ERRED WHEN SHE DENIED DEFENDANT’S
PRE-TRIAL MOTION TO QUASH THE FELONY-MURDER
COUNT.

The respondent arguesin an answer to the petition filed through counsel that:

1 PETITIONER SHOULD NOT BE ENTITLED TO FEDERAL
HABEAS CORPUS RELIEF ON THE BASIS THAT THE TRIAL
COURT DENIED HISMOTION FOR SEVERANCE.

2. WHERE PETITIONER HAD A FULL AND FAIR OPPORTUNITY
TO LITIGATE HIS FOURTH AMENDMENT CLAIM IN THE
STATE COURTS FEDERAL HABEAS RELIEF ISUNAVAILABLE
TOHIM.

3. THE FACT THAT THE CONFESSION OF PETITIONER'S
NONTESTIFYINGCO-DEFENDANTWASADMITTEDAT TRIAL



SHOULD NOT ENTITLE PETITIONER TO FEDERAL HABEAS
RELIEF.

4. PETITIONER'S CLAIM REGARDING THE PRELIMINARY
EXAMINATION SHOULD NOT ENTITLE HIM TO FEDERAL
HABEAS CORPUS RELIEF.
.
The Antiterrorismand Effective Death Pendty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110
Stat. 1214, adtered the standard of review federa courts must gpply when reviewing applications for awrit
of habeas corpus. The AEDPA appliesto al habeas petitionsfiled after the effective date of the Act, April
24,1996. Lindhv. Murphy, 521 U.S. 320, 336 (1997). Because the petitioner’s applicationwasfiled
after April 24, 1996, the provisons of the AEDPA, including the amended standard of review, apply to
this case.
Asamended, 28 U.S.C. § 2254(d) imposes the following standard of review that afederal court
must utilize when reviewing applications for awrit of habeas corpus.
Anapplicationfor awrit of habeas corpus on behdf of apersonincustody pursuant to the

judgment of a State court shdl not be granted with respect to any clam that was
adjudicated on the merits in State court proceedings unless the adjudication of the clam

@ resulted in adecison that was contrary to, or involved an unreasonable
goplication of, dearly established Federa law, as determined by the
Supreme Court of the United States; or

2 resulted inadecisionthat was based on an unreasonable determination of
the factsin light of the evidence presented in the State court proceeding.

28 U.S.C. §2254(d). Federd courtsthusarebound by astate court’ sadjudication of apetitioner’ sclams

unless the state court’s decision was contrary to or involved an unreasonable gpplication of clearly



established federd law. Franklinv. Francis, 144 F.3d 429, 433 (6th Cir. 1998). Additiondly, thisCourt
must presume the correctness of state court factual determinations. 28 U.S.C. § 2254(e)(1) (“In a
proceeding indituted by anapplicationfor awrit of habeas corpus by a person in custody pursuant to the
judgment of a State court, a determination of a factua issue made by a State court shall be presumed to
be correct.”); see also Cremeans v. Chapleau, 62 F.3d 167, 169 (6th Cir. 1995) (“We give complete
deference to ate court findings unless they are clearly erroneous.”).

TheUnited States Supreme Court has explained the proper constructionof the “ contrary to” clause
asfollows

A dtate-court decision will certainly be contrary to [the Supreme Court’'s] clearly

established precedent if the state court applies arule that contradictsthe governing law set

forthinour cases. . . . A state-court decision will dso be contrary to this Court’s clearly
edtablished precedent if the state court confronts a set of facts that are materialy
indigtinguishable from a decison of this Court and neverthelessarrivesat aresult different

from [the Court’ 5] precedent.

Williamsv. Taylor, 529 U.S. 362, 405, 406 (2000).

The Supreme Court held that a federal court should invokethe “ unreasonable gpplication” clause
of § 2254(d)(1) and issue the writ “whena state-court decision unreasonably gpplies the law of this Court
to the facts of aprisoner'scase” Id. a 409. The Court defined “ unreasonable application” asfollows:

[A] federal habeas court makingthe* unreasonabl e application” inquiry should ask whether

the state court’'s agpplication of clearly edtablished federd law was objectively

unreasonable. . . .

[A]n unreasonable application of federd law is different from an incorrect application of

federd law. . . . Under 8§ 2254(d)(1)’s “ unreasonable application” clause, then, afedera

habeas court may not issue the writ Smply because that court concludesinits independent

judgment that the rdevant state-court decison applied dearly established federa lawv
erroneoudy or incorrectly. Rather, that gpplication must dso be unreasonable.



Id. at 409, 410, 411. Seealso Lewisv. Wilkinson, 307 F.3d 413, 418 (6th Cir. 2002).

With these standards in mind, the Court proceeds to the merits of the petition.

I1.
A.
1.

The petitioner wastried jointly withhis co-defendant, 1saac Callier, Jr. During the Stat€' scase-in-
chief, and before Callier had made a find decison on whether he would testify in hisown defense, the
prosecutor called police sergeant Michael Ondgko asawitness. Ondglko had taken a statement from
Callier inwhichCallier implicated himsdf and the petitioner in the shooting. The petitioner’ s attorney had
previoudy moved for separate trids, and when that motion was denied, for separate juries, whichmaotion
was likewise denied. Before Ondgjko testified, the petitioner’s attorney objected to the introduction of
Collier's confesson, suggesting that the petitioner’s confrontation rights would be abridged if Collier
changed his mind and decided not to testify. Thetrid judge overruled that objection, ating, “We Il take
that up if Mr. Collier doesn't testify.” Trid Tr. Il at 61-65.

Severa witnessestedtified that the petitioner wasknown as“Six-Nine.” SeeTrid Tr. Il at 108-09
(Dominic Triola stestimony); id. at 132-33 (LisaCampbe |’ stesimony); Trid Tr. Il & 67 (Sue Rucker’s
testimony); id. at 81 (Michelle Swartz' s tetimony as read from the preliminary examination transcript).
Theresfter, Sergeant Ondgko read Callier’ s confession to the jury, including the following:

Saturday morning | woke up. . . .

| counted my money. | had $365.00. | was short about $275.00. | discussed it

with some other people, Dominic, and asked if he could help me out with some money.
He said hewould if he had it, but he didn’t have it.
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| went back to the room and discussed it with Six-Nine. Hesad if youget aride,
... wée'll go get some money someway. So Dominic let me use the car because he knew
| would repay him.

We drove out towards the arport and we circled around the Comfort Inn. We
were planning to take some money from someone. Therewasno one around, so | drove
over to McDonad's parking lot, circled around one time, and there was a car parked at
the back of the building.

Six-Nine said, ‘Back up to that car.’” The man was backed in also. He was
reading the newspaper. Six-Nine got out of the car and stuck the gunonthe manand told
him to give him his money.

The man ressted and he started tapping the gun out at hisface. Then he started
the car and tried to drive off. Six-Nine shot him. The car sped up into apole and came
backwards.

At thistime| tried to take off and the car hit our car and our car shut off. The car
wewereinhasto be pushed [to] start, so immediately | . . . got out and ran, and Six-Nine
was dready out and he ran dso. Heran towards the highway. | ran to the gas station
looking for arunning car.

There was a woman getting out from her car, and as she opened the door, |
approached her and asked for her keys. She gave them to me and she asked for her
purse. | let her get it, and then | took off towards the highway.

There was ared light. | hestated, then | ran the red light heading towards the
highway. | saw Six-Nine on aramp or hill and stopped the car and waited for him. He
gotinand | sad, ‘Throw that damn gun away,” and he wouldn't do it.

We headed east on 1-94. . ..

We headed over [to] Six-Nine sgirlfriend shouse. Hegot out totell her toliefor
him. I'm not sure what hetold her.

From there we went to my uncle shouse. . . . My UndeDillard cameover while
we were there, and he was aware we had a stolen car, not knowing what €l se happened.



He took me and Shely and Six-Nine over [to] his house. | put the car in the
garage. . . .

Trid Tr. 11l a 139-43.
The following questions were asked and answered after Collier wrote his confession:
Q. [Sergeant Ondglko] What was the date?

A. [Isaac Callier] April 2nd.

Q. How were you and Six-Nine going to “get some money?’

A. Raob or take some money from someone.

Q. What was Six-Nine wearing on that day?

A. Black long trench coat, black pants and T-shirt.

O

. Describe the gun.

>

. Sawed-off shotgun, one shot, 410 gauge.

. Did you have agun?

> 0

No.

Have you ever been threatened to give your statement?

> O

No.

. Have you been made any promises?

> 0

No.

Id. at 144-45.



Thetrid court did not limit the purpose for which this evidence was offered. For instance, thejury
was not informed that the statement was admissible only asto Callier, or that it could not be considered
as Subgtantive evidence of the petitioner’ s guilt. Rather, the trid court told the jury:

Now, | want to talk to youabout the satement made by | saac Callier to the police, asthe

People have introduced that statement here, and you can’t consider that satement —what

we cdl an out of court statement — unless you do the following:

Firgt, you decidethe defendant, | saac Collier, actudly made the statement as it was given
to you. If you find that he did not make the statement at dl, you shouldn’t consider it.

If you find he made part of the statement, you may consider that part as evidence.

If you find that Isaac Callier did make the statement, you must decide whether the whole

datement or part of it is true. When you think about whether the statement is true, you

should consider how and when the statement was made, as well asdl the other evidence

in the case.

Y ou may give the statement whatever importanceyouthink it deserves. Y ou may decide

that it was very important or not very important at dl. In deciding this, you should once

aganthink about how and when the statement was made, and about dl the other evidence

in the case.

Trid Tr. 1V at 80-81.

After the prosecutor rested, neither defendant testified nor presented any witnesses.

The petitioner now contends, as he did in state court, that he was deprived of his right of
confrontation when Collier’ sconfess onwas read to the jury without an opportunity to cross-examine him.
The Sixth Amendment to the United States Condtitution providesthet, “[i]n dl crimind prosecutions, the
accused shdl enjoy theright . . . to be confronted withthe witnessesagaing him.” U.S. Const. amend. V1.

The Confrontation Clause is applicable to the States through the Fourteenth Amendment. Richardsonv.

Marsh, 481 U.S. 200, 206 (1987). The purpose of the Confrontation Clause was to “conditutionaize’



certaincommon-law testimonid guaranteesby whichan accused could test awitness' perception, memory,
ability to relate or communicate, and, perhaps most importantly, Sncerity. See United Statesv. Chapin,
2002 U.S. Didt. Lexis 22616, at *17 (E.D. Mich. 2002).

The primary object of the condtitutiona provison in question was to prevent depositions

or ex parte affidavits, such as were sometimes admitted in civil cases, being used againgt

the prisoner inlieuof a persona examinationand cross-examination of thewitnessinwhich

the accused has an opportunity, not only of testing the recollection and sfting the

conscience of the witness, but of compeling imto stand faceto face with the jury inorder

that they may look at him, and judge by his demeanor upon the stand and the manner in

which he gives his tetimony whether heisworthy of belief.

Mattox v. United Sates, 156 U.S. 237, 242-243 (1895). Those testimonia guarantees thus included
the oath, awitness persona appearance before the fact finder, and cross-examination. As the Supreme
Court summarized succinctly in California v. Green, 399 U.S. 149 (1970):

Confrontation: (1) insures that the witness will give his statements under oath — thus

impressng him with the seriousness of the matter and guarding againg the lie by the

possibility of a pendty for perjury; (2) forcesthe witness to submit to cross-examination,

the “greatest legd engine ever invented for the discovery of truth” [5 J. Wigmore,

Evidence 8§ 1367, at 32 (J. Chadbourn rev. 1974)]; (3) permitsthe jury that isto decide

the defendant’ sfate to observe the demeanor of the witness in making his satement, thus

ading thejury in assessng his credibility.

Id. at 158 (footnote omitted).

In Bruton v. United States, 391 U.S. 123, 126 (1968), the Supreme Court held that the
admission of a nontestifying co-defendant’s confession at a joint tria violated the petitioner’s right of
confrontation despite the jury being instructed that the co-defendant’ s confession could not be used to
determine the petitioner’ s guilt or innocence. The Court held that the prejudice that may result froma co-

defendant’ s confession “cannot be dispelled by cross-examination if the co-defendant does not take the
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stand. Limiting ingtructionsto the jury may not in fact erase the prgudice” 1d. at 132 (interna quotation
marks and citations omitted).

The Supreme Court has consstently held that “a non-testifying co-defendant’ s statements that
implicate a defendant are presumptively unrdiable and their admissionviolaesthe Confrontation Clause.”
Calvert v. Wilson, 288 F.3d 823, 828 (6th Cir. 2002) (citing Douglas v. Alabama, 380 U.S. 415
(1965)). For ingtance, in Lee . Illinois, 476 U.S. 530 (1986), the Supreme Court explained:

Aswehave cong stently recognized, a codefendant’ s confessionispresumptively unrdiable

asto the passages detailing the defendant’ s conduct or culpability because those passages

may well be the product of the codefendant’ s desire to shift or spread blame, curry favor,

avenge himsdlf, or divert attention to another.

Id. at 545. The Court held that admitting a non-testifying accomplice s confesson to convict the defendant
in that case violated the Confrontation Clause. In Lilly v. Virginia, 527 U.S. 116 (1999), the Supreme
Court hed that such statements do not fal within afirmly rooted exception to the hearsay rule, and thus
cannot satisfy the Confrontation Clause unless they are supported by particularized guarantees of
trusworthiness. 1d. at 134. Those indicia of rdiability must be inherent in the statement itsdf and the
circumstances under which it is made, without reference to corroborating or other evidence at trid. See
Idaho v. Wright, 497 U.S. 805, 822 (1990). However, the Court offered a*“cogent reminder” concerning
evidence of this nature;

It is highly unlikdy that the presumptive unrdigbility that attaches to accomplices

confessons that shift or spread blame canbe effectively rebutted when the satements are

given under conditions that implicate the core concerns of the old ex parte afidavit

practice—that is, whenthe government isinvolved inthe statements’ production, and when

the statements describe past events and have not been subjected to adversaria testing.

Lilly, 527 U.S. at 137.
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The MichiganCourt of Apped s did not andyze the clam of error in admitting Collier’ sconfession
under the Lee v. lllinoisline of cases. It concluded on review of the petitioner’s clam that there was no
Bruton error in this case, not because Collier’s satement was particularly reliable, but because the trid
judge was gpparently mided by Collier’ sintentionto testify at trid. See Collier, 1997 Mich. App. Lexis
1327, a *18. Collier'slater decison not to tedtify, the court found, did not render the trid court’ sorigind
determination erroneous or mean that the petitioner’ s rights had been violated.

The state court of gppeds holding is contrary to clearly established federd law asdetermined by
the Supreme Court in Lee and Lilly, and is an unreasonable application of Bruton and its progeny. See
28 U.S.C. § 2254(d)(1). Cdllier's statement, athough implicating himsdlf in the crimina transaction,
blamed the petitioner for the actuad shooting, and it contained no particularized guarantees of
trustworthiness. It wascongtitutiondly inadmissible as substantive evidence of the petitioner’ sguilt, aswere
the accomplices statementsinLeg, Lilly, and Gray v. Maryland, 523 U.S. 185 (1998). The petitioner’s
rightswere violated because he could not subject Collier’ ssatement to adversaria testing. Under Bruton,
inwhichaningtructionlimiting the use of theaccomplice sstatement was given, anaccused’ s Confrontation
Clause rights were not dependent on the shifting testimonia intentions of a co-defendant at tridl. Rather,
the congtitutiond right of confrontation belongs to the petitioner, not the trid judge or the petitioner’s co-
defendant. Asthe Tenth Circuit has explained, the Supreme Court’ s Bruton jurisprudence makesit clear
that a prosecutor whointroducesa pretrid statement of aco-defendant whichincriminatesa defendant risks
amidrid — or areversa — if the co-defendant decides not to testify:

Of course, there will be future cases in which a codefendant like Lux unpredictably

decides, for a variety of tactica reasons, not to take the stand after initidly indicating
otherwise. Thisis the right of any codefendant. In Richardson, the Supreme Court
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suggested that the inconveniencesthat these unpredictable defendants produceisthe price

that we must pay for the continued adherence to Bruton. See Richardson, 481 U.S. at

209 (gating that it is not aways possible to assure compliancewithBruton ex ante). The

Court has noted that the price we must pay is comparatively smdl: “[By not falowing the

rule adopted in Bruton] [w]e secure greater speed, economy and convenience in the

adminigration of the law a the price of fundamentd principles of conditutiond liberty.

Theat priceistoo high.” Bruton, 391 U.S. at 135 (quoting People v. Fisher, 164 N.E.

336, 341 (1928) (L ehman, J., dissenting)).

United Satesv. Hill, 901 F.2d 880, 884 (10th Cir. 1990) (footnote and parale citations omitted).

Inthis case, the petitioner was unable to cross-examine Collier about hisconfessionbecause Collier
exercised his condtitutiond right not to tegtify. The confession implicated the petitioner and identified him,
a least by hisnickname. The use of nicknames rather than the petitioner’ s proper name does not lessen
the Bruton violation. See Gray, 523 U.S. at 195-96. Callier’s confession was not redacted to eiminate
any referenceto the petitioner. Cf. Richardson, 481 U.S. at 211 (holding “that the Confrontation Clause
isnot violated by the admission of a nontestifying codefendant’ s confessionwitha proper limitingingruction
when . . . the confession is redacted to diminate not only the defendant’ s name, but any reference to his
or her exisence”).

The petitioner offered the trid judge practical dternativesto the risky practice of rdying onthe co-
defendant’ s ambiguous intention to testify: severance or separate juries. The petitioner also interposed a
timdy objectionto the introductionof Collier’ sstatement. The trid judge' s “ cross-that-bridge-when-we-
come-to-it” approach was ineffective to protect the petitioner’ s Sixth Amendment rights, however, when
the Rubicon was crossed and the bridge was burned by Collier’ sfalure to tetify.

The state court of gppeals mentioned that defense counsdl “did not renew his objection to the fact

that the statement had been admitted,” dthough its decisondid not turnonthat point. It isnot clear under

-13-



Michiganlaw that renewing the objectionwas procedurdly necessary, see Mich. R. Evid. 103 (rev. 2002)
(“ Oncethe court makes a definitive ruling onthe record admitting or excluding evidence, either at or before
trid, a party need not renew an objection or offer of proof to preserve a claim of error for apped.”), and
thereis certainly no clear indication that the gppellate court’ s judgment rested on a state procedura bar.
See Harris v. Reed, 489 U.S. 255, 263 (1989) (holding that “a procedural default does not bar
congderation of a federal dam on ether direct or habeas review unless the last state court rendering a
judgment in the case ‘dearly and expresdy’ states that its judgment rests on a state procedura bar”)
(citation omitted).

The petitioner has made the showing required by 28 U.S.C. § 2254(d)(1) because the decison
of the Michigan Court of Appeds—that no Bruton error occurred because the petitioner’ s rights under
the Confrontation Clause were subordinate to the whims of his co-defendant — was an unreasonable
goplication of clearly established federal law as determined by the Supreme Court of the United States.
Moreover, sSnce no limiting ingtruction was given at trid, the jury was dlowed to consider the co-
defendant’s confession as substantive evidence of the petitioner’s guilt, an aspect of the Confrontation
Clause not addressed by the state appellate court, but nonetheless contrary to Lee and its progeny. By
dlowingevidenceincircumstancesclearly at odds with Supreme Court precedent, the decisionof the court
of appedswas " contrary to” federd law as established by the Supreme Court. See Williams, 529 U.S.

at 405-06.
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2.

The Michigan Court of Appeds concluded that, even if therewas atechnica violation of Bruton,
it “would find the error to be harmless beyond a reasonable doubt.” Collier, No. 184480, 1997 Mich.
App. Lexis 1327, at * 16. Thecourt reached that conclusion because, initsopinion, “the properly admitted
evidence of guilt was overwhdming and the prgudicid effect of the codefendant’s statement was so
indgnificant by comparison.” 1d. at *18-19.

Although not ating Chapman v. California, 386 U.S. 18 (1967), the state court articulated the
rule set forthby the Supreme Court whichthe states must gpply ondirect review when eva uating the effect
of non-structura condtitutiona error in crimina proceedings. “[B]efore a federd condtitutiona error can
be hdd harmless, the court must be able to declare a bief that it was harmless beyond a reasonable
doubt.” 1d. at *24. Indeed, the erroneous admission of a co-defendant’ s confession at ajoint trial isthe
sort of non-structura error that is subject to harmlesserror andyss. Schneblev. Florida, 405 U.S. 427,
430 (1972); Harrington v. California, 395 U.S. 250, 254 (1969).

This Court does not agree that the tate appellate court properly gpplied the Chapman standard.
But federd courts on habeas review must gpply the “less dtrict . . . measure of harmlessness’ st forth in
Brecht v. Abrahamson, 507 U.S. 619 (1993). O’Neal v. McAninch, 513 U.S. 432, 438 (1995). The
Brecht test “for determining whether habeas relief mugt be granted iswhether the . . . error * had substantia
and injurious effect or influence in determining the jury’s verdict.”” Brecht, 507 U.S. at 623 (quoting
Kotteakos v. United States, 328 U.S. 750, 776 (1946). The SixthCircuit hasheld that the Brecht test
survived the amendments to 28 U.S.C. § 2254 enacted by the ADEPA. See Neversv. Killinger, 169

F.3d 352, 371 (6th Cir. 1999). A federd court need not specificaly anayze whether the state's
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gpplication of the Chapman test congtitutes an unreasonable gpplication of federd law under 28 U.S.C.
§ 2254(d)(2), however, sncea“ petitioner [who] isable to make[the Brecht] showing. . . will surdy have
demonstrated that the State court’s finding that the error was harmless beyond a reasonable doubt was
outsde the redlm of plausble credible outcomes, and therefore resulted from an unreasonable gpplication
of Chapman.” Barker v. Yukins, 199 F.3d 867, 872 (6th Cir. 1999) (citing Nevers, 169 F.3d at 371-
72). In other words, the * unreasonable agpplication” test promulgated by the AEDPA is subsumed by the
Brecht andyss.

The Brecht test requires the court to assess the impact of the condtitutiond error on the jury’s
decison. Itrequiresan andysswhichisdifferent than smply measuring the sufficiency of theevidence after
subtracting the offending item. Asthe SixthCircuit explained: “The Brecht test does not say ‘only errors
that turn acquittas into convictions are harmful.” As Justice Stevens put it in Brecht, ‘the question is not
“were they [the jurord] right in their judgment, regardless of the error or its effect upon the verdict. Itis
rather what effect the error had or reasonably may be takento have had uponthe jury’ sdecison.”’” Kyger
v. Carlton, 146 F.3d 374, 382 (6th Cir. 1998) (quoting Brecht, 507 U.S. at 642- 43 (Stevens, J,,
concurring)). “[I]tis improper in a Brecht inquiry to focus on the sufficiency of the untainted evidence.”
Ibid.

The Michigan Court of Appeds summarized the evidence in this case asfollows:

Before[Collier’ 5] tatement was admitted, there was ample testimony that Scott had killed

the vidim. Yolanda Pezz[a]t heard a loud pop and identified defendant as the man

ganding next to the gray car witha gunin his hand. Three other witnesses, while not

positively identifying defendant as the man with the shotgun, al described a man wearing

ablack trench coat as the shooter. Dean Pattonalso identified Scott as the man wearing
the black trench coat and that Scott had a gun.
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Evidence saized from the motel room where the defendants had been staying dso
confirmed thar actionsinthe killing. The police seized live .410-gauge shotgun shells, and
pellets taken from the body of the victim were of the same sze and weight as the pellets
taken fromthe live shelsfound. Therewas additiona testimony from Sue Rucker that she
saw Scott with the sawed-off shotgun. Moreover, Scott had told Lisa Campbel| that he
had been involved in a murder, and he told his girlfriend, Venita Campbell, that he had
gotten into some trouble at the airport. Specificaly, Venitatold the police that Scott had
told her that he had to kill a man that he was trying to rob. Venita later retracted this
testimony at trid, but she had made this statement to the police.

With respect to the statement itsdlf, thisis not a Stuation where Collier denied al crimind
responsbility and shifted adl blame onto Scott. 1n the statement, Collier admitted that he
and Scott were out to “take some money from someone.” Collier dso sated th[at] “ Six-
Nineg’ (referring to Scott) “ stuck the gun onthe man and told him to give him his money.”
The manattempted to drive off, and Scott shot him. Although Collier squarely placesthe
actual shooting on Scott, there was ample evidence presented by the prosecutor before
the statement was admitted that Scott was the shooter. Had the statement never been
admitted, there was gill overwheming evidence that Scott was the shooter in this case.

Collier, 1997 Mich. App. Lexis 1327, at *17-18.

Additiondly, Michdle Swartz' s tetimony from the preliminary examination was read into the

record because she could not belocated. Swartz testified at the preliminary examination that, on the day

of the murder, Collier had said “Six-Nine” (the petitioner) shot somebody. See Tria Tr. 11l at 92.

Therecord supportsthe state court’ s summation of the evidence inmany aspects. Y olandaPezzat

did identify the petitioner as the man who pointed along gun at the driver’s side of the victim’'s car. See
Trid Tr. 1l a 17-26. And Dean Petton did identify the petitioner as the man who put a gun in his

waistband, went to the victim’s car, pulled out the gun, put hisarminthe car, and moved hisarmback and

forth. Seeid. at 67-73.

However, the state court’ sfinding that * [t] hree other witnesses, while not postively identifying [the

petitioner] as the man with the shotgun, al described a man wearing ablack trench coat as the shooter”
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is an unreasonable determination of the facts. None of the eyewitnesses for the State saw the actua
shooting. Y olanda Pezzat and Dean Patton specifically testified that they did not seethe shooting. Seeid.
at 32 and 98. And dthough Benjamin Pezzat saw someone in a black trench coat pointingagunat aman
inthe victim’'s car, he was unable to identify the petitioner and he did not testify about ashooting. Seeid.
at 36-42.

Roger Nohouig testified that one of two men who tried to push the victim's car and then fled on
foot wore ablack trench coat, but Nohouig was unable to identify the petitioner and he did not see anyone
withagun. Seeid. at 43-50. Nancy Vojakovic identified the petitioner & trial asone of two menwho ran
past her van after the victim’s car hit the McDonad’ srestaurant. Shedid not seean object in either man’'s
hands. Seeid. a 52-61. Roberto Gonzalez saw aman in ablack trench coat, but he saw him a the gas
stationnext to the McDona d’ srestaurant fromwhere Collier sole the getaway car, and he did not identify
the petitioner asthe man. Seeid. at 63-66.

Furthermore, Lisa Campbel| testified on cross-examination that the petitioner had a history of
bragging about his involvement in violent events and the bragging was never true. Seeid. at 132-38.
VenitaCamphbell testified that the police had threatened to take her children if she did not say the petitioner
wasinvolvedinthe murder, seeid. at 143-44 and 156-71, dthough apolice officer denied that dlegation.
See Trid Tr. 111 at 39-40.

The quantum of evidenceisa pertinent factor inpursuing the appropriate inquiry under Brecht, but
the Court mugt also examine the nature of the evidence. Absent Collier’s confession, the nature of the
State’ s case agang the petitioner was largdly circumgtantid. However, if the jurors chose to believe

Collier' sconfession, there was no need to draw any inferencesinorder to conclude that the petitioner was
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the shooter, or that he planned the robbery. See Calvert, 288 F.3d at 835 (*With the admission of [the
co-defendant’ 5] statement, the jury had no need to engage in any inferencesat dl.”) The confesson was
not cumulative evidence; rather, it tied the evidence together and clinched the case for the prosecution. It
provided the only direct evidence that: (1) Collier and the petitioner planned arobbery; (2) the petitioner
ordered Callier to back upto Lilley’s car; (3) the petitioner demanded money from Lilley while pointing
agun a him; (4) when Lilley ressted, the petitioner or Lilley tapped the gun; and (5) the petitioner shot the
victim as hetried to drive away.

The confesson likely had a substantid effect in persuading the jury to find the petitioner guilty of
first-degree premeditated murder in addition to fdony murder. A person commits first-degree murder
under Michiganlaw whenintentiondly killing another * by means of poison, lyinginwait, or any other willful,
ddiberate, and premeditated killing,” Mich. Comp. Laws § 750.316(1)(a), or by perpetrating a murder
in the course of certain felonies, such as robbery. Mich. Comp. Laws § 750.316(1)(b). The defendant
was convicted under both of these provisons, but the felony murder conviction was vacated by the court
of appeds, leaving only the conviction for first-degree premeditated murder for this Court to review inthis
habeas proceeding. Inorder for one to be convicted of murder involving premeditation and deliberation,
the defendant “must have suffident timeto take a second look” at hisdecisontokill. Peoplev. Edwards,
139 Mich. App. 711, 719, 362 N.W.2d 775, 779 (1984). “One cannot ingtantaneoudy premeditate a
murder” in Michigan, and while premeditation and deliberation can be inferred from the circumstances of
the homicide, they cannot be the product of speculation. Peoplev. Plummer, 229 Mich. App. 293, 301,
305, 581 N.W.2d 753, 757, 759 (1998). Although firs-degreefelony murder could arguably beinferred

fromthe circumstances surrounding the homicide, without Collier’ suntested confessonthe jury inthis case
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would have hadlitlebasis for concluding that the homicidewas the result of premeditationand ddliberation.
Rather, the facts are consistent with a case of arobbery gone wrong.

With these consderations in mind, the Court concludes that the Bruton error was not harmless.
It likely had a substantia and injurious effect onthe jury’ sverdict and resulted inactua prejudice under the
test adopted in Brecht. Therefore, the state court’s finding of harmless error was an unreasonable
goplication of Chapman, and the petitioner is entitled to habeas corpus relief on the bass of his Bruton
dam.

B.

The remaining cdlams are easly dispatched. The petitioner’s clam that the trid court improperly
declined to sever histrid from that of Collier isrendered moot by the Court’ sgrant of habeasrdief for the
Bruton violation that occurred when the two defendantswere tried together and Collier’ s confession was
received in evidence.

The searchand seizuredamis barred by the Supreme Court’ s decision in Stone v. Powell, 428
U.S. 465, 481-82 (1976), because the State provided the petitioner afull and far opportunity to litigete
his Fourth Amendment daim in the Michigen state courts.  Specificdly, the petitioner raised his Fourth
Amendmert clam in the trid court, which held an evidentiary hearing; the Michigan Court of Appeds
addressed his clam on the merits, and the Michigan Supreme Court which denied leave to apped.

Hndly, the petitioner’ sdamthat the trid court erroneoudy falled to quash the felony murder count
does not warrant habeas rdief. The petitioner contends that, with the exception of Isaac Collier's
confession, there was no evidence presented at the preliminary examination to support the felony murder

charge, and he should not have beenbound over to drcuit court onthe charge of feony murder. However,
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the MichiganCourt of Appedl s vacated the petitioner’ sfelony murder conviction, essentidly rendering the
issue moot. Furthermore, the petitioner had no right to apreliminary examination. Gersteinv. Pugh, 420
U.S. 103, 123, and 125 n.26 (1975); Dillard v. Bomar, 342 F.2d 789, 790 (6th Cir. 1965). Tothe
extent that the petitioner believesthat the trid court violated Michiganstate law indenying himapreiminary
hearing, that clam is not cognizable on federd habeas review. See Pulley v. Harris, 465 U.S. 37, 41
(1984).

V.

The trid court violated the petitioner’s congtitutiond rights by dlowing in evidence the pretrial
gatement of a nontestifying co-defendant that incriminated the petitioner. The decision of the Michigan
Court of Appeds concluding otherwise was contrary to federd law established by the Supreme Court of
the United States, and the congtitutiond error had a substantial and injurious effect on the jury’ s verdict.

Accordingly, itisORDERED that awrit of habeas corpusisCONDITIONALLY GRANTED.

It isfurther ORDERED that the respondent shdl release the petitioner from custody unless the

State brings him to trid within ninety days

DAVID M. LAWSON
United States Didtrict Judge
Dated: January 17, 2003

Copiessentto: Clarence Scott—+#167764
Thomas M. Chambers, Esquire
DebraM. Gagliardi, Esquire
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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
CLARENCE SCOTT,
Petitioner,
Case No. 99-10274-BC
Honorable David M. Lawson

BARBARA BOCK,

Respondent.

JUDGMENT
In accordance with the Opinion and Order entered on this date,
It is ORDERED AND ADJUDGED that the Petition For Writ of Habeas Corpus is
CONDITIONALLY GRANTED.
It is further ORDERED AND ADJUDGED that the petitioner’s conviction for first-degree
murder, contrary to Mich. Comp. Laws § 750.316(1)(a), isVACATED.
Itisfurther ORDERED AND ADJUDGED that the respondent shdl release the petitioner from

custody unless the State brings him to trid within ninety days.

DAVID M. LAWSON
United States Didtrict Judge

Dated: January 17, 2003

Copiessentto: Clarence Scott—+#167764
Thomas M. Chambers, Esquire
DebraM. Gagliardi, Esquire



